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Special Topic Forum: Religious Freedom, Sexuality, and Gender Identity 
 

What Does Gender Identity Mean in the Sex 
Discrimination Act 1984? 
 
Patrick Byrne∗ 
 
The original objective of the Sex Discrimination Act 1984 (Cth) (‘SDA’) was to eliminate, as 
far as possible, discrimination against biological women. It aimed ‘to give effect to certain 
provisions of the [United Nations] Convention on the Elimination of All Forms of 
Discrimination Against Women and to provisions of other relevant international instruments’.1  
Especially in the workplace, the biological characteristics of women had given rise to adverse 
discrimination: women might be fired for becoming pregnant or breastfeeding; or might not be 
hired at all for some jobs because of stereotypical assumptions about women’s physical 
strength and endurance. To underscore the biological differences that singled out women for 
discrimination, the SDA incorporated definitions of man and woman that said: 
 

woman means a member of the female sex irrespective of age; 
 
man means a member of the male sex irrespective of age.2 
 

In 2013, amendments to the SDA also gave protected attribute status to gender identity and 
sexual orientation. To underscore this broadening of the SDA to cover gender identity, the 
amendments repealed the biological definition of ‘man’ and ‘woman’ from the Act.3 The 
amendment defined gender identity as 
 

the gender-related identity, appearance or mannerisms or other gender-related 
characteristics of a person (whether by way of medical intervention or not), with 
or without regard to the person’s designated sex at birth.4 
 

The Bill’s Explanatory Memorandum made it clear that the intention of the Bill was to 
 

ensure that ‘man’ and ‘woman’ are not interpreted so narrowly as to exclude, for 
example, a transgender woman from accessing protections from discrimination on 
the basis of other attributes contained in the SDA.5 

 
These changes create serious problems from both a legal and a religious perspective. 
 

 
∗ President, National Civic Council. 
1 Sex Discrimination Act 1984 (Cth) Act No. 4 of 1984 as Registered 21 March 2012, C2012C00313, Section 3 
(a). <https://SDA.legislation.gov.au/Details/C2012C00313> (‘SDA’). 
2 Ibid s 4.  
3 Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Act 2013 (Cth) sch 
1items 8, 14, amending SDA s 4(1). 
4 SDA s 4(1), as inserted by Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex 
Status) Act 2013 (Cth) sch 1 item 6.    
5 Explanatory Memorandum, Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex 
Status) Bill 2013 (Cth) para 18. 
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The SDA now states that sex is ‘designated’ at birth, just as parents choose and designate 
(assign) a newborn’s name, or as a person is chosen for a position. The SDA thus treats 
identification of sex at birth as a subjective choice, and therefore fluid, rather than an objective, 
observable, immutable, biological reality. This puts the government’s ‘thumb on the scale’ of 
a major contested issue in modern theology, philosophy, and politics. 
 
Further, the definition of ‘gender identity’ creates a variety of interpretive ambiguities. For 
example, what does ‘gender-related appearance’ mean — should a woman who wears a suit be 
considered as having the gender identity of a man?  What do ‘gender-related mannerisms’ mean 
— if a boy throws a ball underarm rather than overarm, does he have the gender identity of a 
girl?  The term ‘gender-related characteristics’ is also vague.  If ‘gender-related characteristics’ 
refer to typical socio-cultural characteristics attributed to the person’s biological birth sex, then 
does not ‘gender-related characteristics’ really mean characteristics based on biological sex? 
 
While ‘sex’ and ‘gender’ are not defined in federal law, they have commonplace, self-evident 
definitions. Biological science defines sex as ‘physical attributes such as chromosomes, 
hormone prevalence, and external and internal anatomy’6 that distinguish biological males 
from biological females by their reproductive function, regardless of whether reproductive 
functions are impaired or not being used for reproduction.7 Commonly, gender has referred to 
either of the two sexes (male and female) with reference to social and cultural differences rather 
than biological differences. At the same time, these social and cultural differences are 
characteristics that point back to inherent biological sex differences. 
 
This is the crux of the legal problem: the SDA definition of ‘gender identity’ functionally relies 
on a person being biologically male or female in the first place. The SDA states ‘gender 
identity’ can be determined ‘with or without regard to the person’s … sex at birth’. However, 
all descriptors for gender identity8 without regard to a person’s sex are, in fact, dependent on 
the reality of binary biological sex.9 
 
These ambiguities lead to a conundrum. The SDA says that biological sex is the ground for 
adverse discrimination against women, not female social characteristics. However, the SDA 
also says that gender identity is defined by social characteristics, which create wide grounds 
for conflict with, and adverse discrimination against, biological women when biological males 
adopt female social characteristics to identify as female.  
 
Because the SDA embodies the notion that gender identify is fluid and one can have an 
unlimited number of identities according to how a person feels at any given point in time, it 

 
6 Lawrence S. Mayer & Paul R. McHugh, ‘Sexuality and Gender: Findings from the Biological, Psychological, 
and Social Sciences’, (2016) 50 The New Atlantis 10, 87. 
7 Ibid. 89, 91. 
8 The gamut of gender identities are described by Friedemann Pfäfflin, ‘Medical/Psychological Views’, in Jens 
M. Sharpe (ed), The Legal Status of Transsexual and Transgender Persons (Intersentia, 2015) 19. See also 
Department of the Attorney-General, Parliament of Australia, Australian Government Guidelines on the Recognition 
of Sex and Gender (1 July 2013).  
9 For example, ‘non-binary’ (genderless, pangender, gender queer, etc.) is defined against binary, two opposites, 
biological male and female. There can be no non-binary without there first being binary. Those who ‘escape sex 
and gender categories’ who are ‘genderless’ or of ‘unspecified sex’, are also dependent on the reality of binary 
biological sex, or else there would be no gender/sex to escape from. The concept of being at a point on a spectrum 
from 100 per cent male to 100 per cent female is dependent on the biological reality of male and female at opposite 
ends of the spectrum, begging the question: if we are all on this spectrum, is everyone transgender? The question, 
although hyperbolic, establishes the conceptual point. 
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ultimately leads to radical subjectivity and concomitant uncertainty. And this uncertainty 
doubtless creates injustices when people are charged with failing to comply with the SDA — 
especially when their core beliefs about the essential biological nature of sex are rejected by 
the law. To solve these problems, the SDA should return to the common-sense, biological 
notions of ‘man’, ‘woman’, and ‘sex’. 
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